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3. Every accused person has a right to a fair trial, which includes the right -

h. to be presumed innocent, to remain silent, and not to testify during the proceedings

(Retrieved June 25, 2012 from http://www.info.gov.za/documents/constitution/1996/index.htm)
““The Constitution of the Russian Federation

Article 49

1. Any person accused of committing a crime shall be considered innocent until his (her) guilt is proven in
accordance with the procedure stipulated by federal law and is confirmed by a court sentence which has
entered into legal force.

2. The accused shall not be obliged to prove his (her) innocence.

3. Irremovable doubts about the guilt of a person shall be interpreted in favour of the accused.

(Retrieved June 25,2012 from http://www.government.ru/eng/gov/base/54.html)
" The Constitution of the Kingdom of Cambodia

Article 38

...The accused shall be considered innocent until the court has judged finally on the case.

(Retrieved June 25, 2012 from http://cambodia.ohchr.org/klc_pages/KLC_files/section_001/section_01_01_ENG.pdf)
“® Federal Constitution of the Swiss Confederation

Art. 32 Criminal proceedings

1 Everyone is presumed innocent until they have been found guilty by a legally enforceable judgment.

(Retrieved June 25, 2012 from http://www.admin.ch/ch/e/rs/1/101.en.pdf)
" Constitution of the Socialist Republic of Vietnam

Article 72

No one shall be regarded as guilty and be subjected to punishment before the sentence of the Court has
acquired full legal effect.

(Retrieved June 25, 2012 from http://coombs.anu.edu.au/~vern/van_kien/constit.html)
"™ The Constitution of the Republic of Poland

Article 42

3. Everyone shall be presumed innocent of a charge until his guilt is determined by the final judgment of
a court. (Retrieved June 25, 2012 from http://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm)

"“The Constitution of the Italian Republic
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Art. 27

Criminal responsibility is personal.

A defendant shall be considered not guilty until a final sentence has been passed.

Punishments may not be inhuman and shall aim at re-educating the convicted.

Death penalty is prohibited (1).

(Retrieved June 26, 2012 from http://www.senato.it’documenti/repository/istituzione/costituzione_inglese.pdf)
e The Constitution of the Republic of Korea

Article 27

(4) The accused shall be presumed innocent until a judgment of guilt has been pronounced

(Retrieved June 26, 2012 from http://www.ccourt.go.kr/home/att_file/download/Constitution_of_the_
Republic_of Korea.pdf)
™ grwsudaluwlneiiduves 019138 as.g1diud ARgane (Rudwdoiuil @ ningnay weee, 3n
http://www.enlightened-jurists.com/directory/44/Declaration-universelle-des-droits-de-Homme-et-du-citoyen-
de-1789.html)
" Constitution of October 4, 1958

PREAMBLE

The French people solemnly proclaim their attachment to the Rights of Man and the principles of national

sovereignty as defined by the Declaration of 1789, confirmed and complemented by the Preamble to the

Constitution of 1946, and to the rights and duties as defined in the Charter for the Environment of 2004.
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“faws audlay, “'&w‘%uazLa’%mwmﬁgﬁssu%zysJ%Vama," 3dEnuanaldnasay, U7 o Aaud o, "h.a.
e Roland Drago, “General Comparative View of the French Constitution,” Ohio State Law Journal, Vol. 21
(1960), p.536.

“ Werner Heun, The Constitution of Germany: A Contextual Analysis, (Oxford: Hart, 2011) pp. 35 — 36.
« Otto Lagodny, “Human Dignity and Its Impact on German Substantive Criminal Law and Criminal
Procedure,” Israel Law Review, Vol. 33, Issue 3 (Winter 1999), p. 590.

deiIIiam F. Jr. Fox, “Presumption of Innocence as Constitutional Doctrine,” Catholic University Law

Review 28 (1978-1979), pp. 253 — 254.
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o Carl Schmitt, Constitutional Theory, translated and edited by Jeffrey Seitzer foreword by Ellen Kennedy
(Durham: Duke University, 2008), p.202.

ﬁJudgment of Nov. 9, 1990, 90-Hdnma-48 Uace James M. West, Dae-Kyu Yoon, American, “Constitutional
Court of the Republic of Korea: Transforming the Jurisprudence of the Vortex,” Journal of Comparative
Law, Vol.40 (1992), p.112.

“ Ziyard Motala, Cyril Ramaphosa, Constitutional Law, (Cape Town: Oxford University Press South Africa,

2002), p.334.
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deemed to be guilty of the said offence, unless it is proved that he did not take part in the
commission of the offence and that he could not have prevented it, and shall be liable to
prosecution therefor, either jointly with the corporate body or apart therefrom, and shall on
conviction be personally liable to punishment therefor.) ﬁ?u {J/@@iaaﬂﬂué‘mﬁﬁ]ﬂﬁ%mi
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A laivauaa U%‘gﬁimhtty, (The provision therefore falls to be declared unconstitutional)™

Also see S v Zuma and Others (CCT5/94) [1995] ZACC 1; 1995 (2) SA 642; 1995 (4) BCLR 401 (SA);
1995 (1) SACR 568; [1996] 2 CHRLD 244 (5 April 1995)
= Tusng msefliay aylaiiia, wanowerhond sgrmsumy ﬁﬁﬁaﬁﬂma%'gﬁssuwyﬁ olfbdee Gos wirmmiyya
PATIUAZANAULUATI WA, wewe TanToudadeigrrmuyawdol FEuaudoiull ve wwou veee,
1N http://www.pub-law.net/publaw/view.aspx?ID=1713) ILae SujitChoudhry, “Globalization in Search of
Justification: Toward a Theory of Comparative Constitutional Interpretation,” Indiana Law Journal , Vol. 74,
Issue 3 (Summer 1999), pp. 846 — 850.
« Hoyt Webb, “The Constitutional Court of South Africa: Rights Interpretation and Comparative Constitutional
Law,” University of Pennsylvania Journal of Constitutional Law, Vol. 1, Issue 2 (Fall 1998), p. 205.
« Constitution of the Republic of South Africa 1993

Section 25 Detained, arrested and accused persons

3) Every accused person shall have the right to a fair trial, which shall include the right- ...

(c) to be presumed innocent and to remain silent during plea proceedings or trial and not to testify during
trial; ...

(Retrieved July 5,2012 from http://www.info.gov.za/documents/constitution/93cons.htm#SECTION25
““S v Coetzee and Others (CCT50/95) [1997] ZACC 2; 1997 (4) BCLR 437; 1997 (3) SA 527 (6 March 1997)
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... [44] In the result, | consider that the first question posed in paragraph 30 must be answered in the
affirmative. The onus provision in section 332(5) offends against the right to be presumed innocent as
contained in section 25(3)(c) of the Constitution. The provision therefore falls to be declared unconstitutional
unless it is saved by the provisions of section 33(1) of the Constitution.
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Abstract

According to jurisprudence of the Thai administrative courts, a lawsuit seeking
the revocation of an administrative contract is inadmissible so long as the plaintiff is not a
party to such contract. This jurisprudence is in line with the former decisions of the Conseil
d’Etat (French supreme administrative court). This article has however a different view on
the matter since the administrative contracts can actually have an impact on the persons
who are not party to the contract. Thus, it would not be fair to rule out the right of a non-
party to seek a judicial review on the lawfulness of the administrative contracts. The
Conseil d’Etat has recently reversed its jurisprudence on the matter to ensure fair
protection for those who suffer from the administrative contracts. This article has as its
objective setting out the development of the jurisprudence of the Conseil d’Etat in the area

and proposing a change in the Thai administrative law.
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°“ RIVERO J., Le Huron au Palais-Royal ou réflexion naives sur le recours excés de pouvoir, Dalloz,
Chroniques, 1962, p. 37.
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juridiction contre les contrats administratifs: conclusions sur Conseil d’Etat, Assemblée, 16 juillet 2007,
Société Tropic Signalisation Guafeloupe, RFDA, n°4, Juillet-aolt 2007, p.697: «Le contrat peut aussi bien
que I'acte administratif unilatéral étre objet ou cause de recours»

e CE 24 déc. 1897, Le buf, n° 87703, Lebon, p. 848.

“° CE 14 mars 1997, Compagnie d’aménagement des coteaux de Gascogne, Lebon T. p. 672.

ot CE 15 févr. 1993, Commune de Nay-Bourdettes, req. N° 133223, D. 1994
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9 CASSAS D., Un nouveau recours de pleine juridiction contre les contrats administratifs: conclusions sur
Conseil d’Etat, Assemblée, 16 juillet 2007, Société Tropic Signalisation Guafeloupe, RFDA, n°4, Juillet-aodt
2007, p.698: “Dans l'optique de E. Laferriere, les contrats étaient des actes de gestion et relevaient, non
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i LENICA F. et BOUCHER J., Chronique générale de jurisprudence administrative frangaise, AJDA, 3 sep. 2007,
p. 1578
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o Braconnier S., Contentieux des contrats publics: Les recours ouverts aux tiers, AJDA, 2011, p. 314.

*? audntndmnslasunistannlag Frédéric Lenica et Julien Boucher E‘Idﬁlﬂu Maitres des requétes LANFR
aml,m'a%'j I‘]J‘mg Frédéric L. et Julien B., Recours des tiers contre les contrats et modulations dans le
temps des effets des changements de jurisprudence, AJDA, 3 septembre 2007

o CE, 3 aodt 1894, Ville de Lyon, Lebon, p.542.

o CASSAS D., Un nouveau recours de pleine juridiction contre les contrats administratifs : conclusions sur
Conseil d’Etat, Assemblée, 16 juilleeet 2007, Société Tropic Signalisation Guafeloupe, RFDA, n°4, Juillet-
aolt 2007, p. 699: « On ne parlait pas encore, a cette époque, de droit au recours effectif mais I'idée est
bien celle-1a, exprimée sans détour dans les conclusions du commissaire du gouvernement Romieu qui,
critique la théorie de I'incorporation, affirme sans détour qu’elle a « une portée singulierement restrictive des

droits du citoyen ... et peut méme, dans certains cas, aboutir a des véritables dénis de justice »
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